
 

 
 

March 28, 2016 
 
David Gregor, State Escheator  
Department of Finance  
 
RE: UPPO commentary on proposed Voluntary Disclosure Agreement and Escheat Examination 
Manual 
 
Dear State Escheator Gregor:  
 
The Unclaimed Property Professionals Organization (UPPO) is the national trade association of 
unclaimed property holders and service providers. We represent over 350 unclaimed property 
holders and service providers and 1,000 unclaimed property professionals of diverse industries 
and employer size. UPPO advocates for fairness in unclaimed property laws and regulations, and 
respectfully submits the commentary and proposed language below for Delaware’s 
consideration and incorporation into its final audit manual.   
 
UPPO’s submission focuses on identifying the areas needing additional clarity and detail, such as 
work paper requirements, the records required to be produced during an audit and scoping and 
estimation procedures. As stated in S.B. 11, a “detailed manual” should be created to “ensure 
greater transparency and predictability as to what should be expected by holders during a 
Delaware unclaimed property examination.” Without revising the document to provide 
additional detail, the State of Delaware perpetuates an unpredictable enforcement environment 
and does not achieve the intention of S.B. 11.  
 
UPPO thanks Delaware for taking this step toward achieving fairness and transparency in its 
audits but urges Delaware to craft a more thorough document to earn the confidence of the 
holder community that future audits will be predictable, consistent and fair.  
 
We welcome conversations or questions about our submission and this very important 
development that will set the tone for future Delaware unclaimed property audits.  
 
Thank you for your consideration,  

 
 

Toni Nuernberg 
Executive Director, Unclaimed Property Professionals Organization 
763-253-4344, toni@uppo.org  
 
CC: Secretary of Finance Cook, Senator Townsend, Senator Lavelle, Representative Spiegelman, 
Representative Short 



 

 
 

 
Ability to audit following a Voluntary Disclosure Agreement  
Section 1.1 
 
Comment:   
There is no statutory authority for the Department of Finance (DOF) to enter into a voluntary 
disclosure agreement with a holder. In fact, current law implies that after June 30, 2012, 
voluntary disclosure is available only through the Secretary of State’s outreach program. See 12 
Del. C. § 1177(c) (effective through July 21, 2015), 12 Del. C. § 1177(e) and 12 Del. C. § 1155(c). 
Thus, the validity of the proposed regulations listed in the first and second bullet in section 1.1 is 
questionable. 
 
Presuming the DOF is currently administering voluntary disclosure agreements with holders 
entered into prior to June 30, 2012, and given the DOF’s “commitment to fairness”, the DOF 
should conform to 12 Del. C. § 1177(a) and not audit any voluntarily disclosure agreement that 
the DOF has accepted.   
 
The fifth bullet of Section 1.1 (relating to auditing property reported pursuant to a VDA) should 
be clarified to only apply to the above-referenced VDAs that were administered by the DOF. 
 
Authority to escheat property owed to a foreign last known address 
Sections 2.2.1 & 2.2.2.3 
 
Comment:  
There is no statutory authority or federal common law authority for the DOF to take the position 
that the State of Delaware may assert jurisdiction over property with a foreign last known 
address. To place a clause in the manual that codifies this pseudo-authority would not only 
result in confusion among the holder community but would also conflict with Section 2.2.1 of 
the manual, which states that Delaware audits will be governed by the priority rules of Texas v. 
New Jersey and its progeny. 
 
The U.S. Supreme Court expressly stated in Texas v. New Jersey that the holder’s state of 
domicile has the authority to escheat only where either (1) the last known address of the owner 
of the property is unknown or (2) the owner’s “last known address is in a state that does not 
provide for escheat of the property.” See Texas v. New Jersey, 379 U.S. 674, 682 (1965) There is 
no language in Texas v. New Jersey or its sister cases that suggests the state of domicile of the 
holder has the authority to escheat property when the owner’s last known address is in a 
foreign country according to the books and records of the holder. Quite the contrary, the 
Supreme Court has repeatedly rejected states’ attempts to modify or extend the priority rules, 
which is what the State of Delaware is attempting to do here. See Pennsylvania v. New York and 
Delaware v. New York.  In addition, lower courts have also refused to permit states to escheat 
property other than as expressly permitted under Texas v. New Jersey.  See N.J. Retail 
Merchants Association et al. v. Sidamon-Eristoff, 669 F.3d 374 (3rd Cir. 2012)(3rd Circuit Court of 
Appeals held that the plaintiffs had satisfied their burden of showing that the so-called third rule 
of escheat was “likely preempted” under Texas v. New Jersey, Pennsylvania v. New York and 
Delaware v. New York.) 
 



 

 
 

Given the fact that the Texas v. New York case does not expressly provide authority for the state 
of domicile of the holder, or any other state for that matter, to escheat property with a foreign 
last known address, Delaware’s attempt to codify this authority is not only fallacious but in 
direct conflict with the case. Section 2.2.2.3 should either be: (1) removed in its entirety, or (2) 
amended to state that a holder may voluntarily report property with a foreign last known 
address to the State of Delaware. In addition, any amendment to this section should include 
language stating that the voluntary remittance of property with a foreign last known address to 
Delaware will result in the holder receiving all of the statutory indemnification protections 
afforded to property reported under the primary and secondary rules of escheat. 
 
Proposed language:  
For these reasons, current Section 2.2.2.3 of the audit manual (if not removed in its entirety) 
should be moved to Section 2.2.3 and the rest of the section should be renumbered accordingly.  
 
Section 2.2.3 should then be amended to read: If a holder is incorporated or formed under the 
laws of the State of Delaware, such Holder may voluntarily report, and the State Escheator may 
accept, property owing to a last known address that is not located in any state of the United 
States, or the District of Columbia, or any territory or possession of the United States according 
to the books and records of the Holder. Property reported under this provision shall afford the 
Holder all of the statutory indemnification protections afforded to Holders reporting property 
under Sections 2.2.2.1 and 2.2.2.2 above. 
 
Confidentiality and non-disclosure agreement (NDA) 
Section 2.8  
 
Comment:  
UPPO has consulted with its members concerning the proposed template Nondisclosure 
Agreement (NDA), and UPPO believes that there are a number of concerns with the Delaware 
template that require redress in order to sufficiently protect the privacy and security of data 
that Delaware’s contract audit firms will be requesting and storing during the course of an audit 
as well as for years following completion of same. Without limitation, UPPO has identified the 
following specific concerns with the proposed template NDA: 
 

 The proposed template NDA does not provide standard remedies for breaches of non-
public personal information that holders and their advocates routinely require in 
nondisclosure agreements, including injunctive relief. This issue has become 
increasingly important, with the significant growth in data breaches. If Delaware’s audit 
firms cannot undertake to be subject to these standard remedies, then holders may well 
be more inclined to resist the commencement of an audit. This issue is easily addressed 
through simple revisions, and the concerns in this regard relate to protection not only of 
Delaware’s citizens, as owners of the data that is at issue, but to owners of all data that 
is currently being sought by Delaware in the course of its audits (i.e., many audits entail 
the request for “all” data of a particular type, regardless whether the owners whose 
data is sought reside in Delaware or in another state or country).  
 

 The proposed template NDA would allow a contract firm to keep records for longer 
than the rules and regulations of the states permit, so long as the states agree in their 
contracts with such firm. The audit firms are rarely forthcoming in providing copies of 



 

 
 

their agreements with the state.  Thus, by allowing the audit firm to contract with the 
state for record retention beyond the statutory minimum, the holder has limited ability 
to identify how long records are being kept.  Certain states, such as Massachusetts, 
require annual review of the protection plans for private information of residents of the 
Commonwealth of Massachusetts. See 201 CMR 17. The audit firms do not provide a 
security program analysis that will allow a holder to provide information without 
running the risk of violating data privacy laws.   

 
Further, holders run an increased risk of record disclosure when auditors retain records 
beyond the state requirements.  In City of Sterling Heights General Employee Retirement 
Systems v. Prudential, the court allowed the plaintiffs to subpoena audit records and 
request depositions. 2:2012 cv 05275 (D.N.J. 2015)  In that case, the State of California 
intervened in the request, but allowing auditors unfettered access to holder records for 
a period beyond the statutorily allowed period increases potential disclosure of those 
records.  
 

 The proposed template NDA does not require a contract firm to stop soliciting 
participation by other states and does not define the occurrence of the audit itself as 
confidential, which enables the contract firm to continue to list the audit on reports to 
non-participating states. This is inconsistent with many states’ audit confidentiality 
provisions, and is unacceptable to holders.  Further, it contravenes the states’ notice 
provisions specifying that the audit may be initiated upon reasonable notice if states are 
allowed to participate after the audit firm has already held the opening meeting.   This 
has the potential to disrupt and expand the audit beyond the anticipated capabilities of 
resources secured. 
 

 The definition of “Participating State” in the proposed template NDA is too broad, 
insofar as it includes any state that authorizes an examination during the course of the 
audit, but which is not an identified audit-participating state as of the date of 
execution of the NDA.  It has been the practice of several audit firms that work with 
Delaware to indicate that new states wish to join an ongoing audit as late as two or 
more years after the audit process has been underway. Holders view the contemplation 
of automatic enrollment of new states as audit participants potentially years after the 
audit has been underway as violating holders’ right to certainty concerning the scope 
and length of these audits. Further, this template NDA is being “blessed” by Delaware 
and Delaware alone; hence, requiring a holder to approve in advance the joinder of any 
state, at any time, is inappropriate and overreaching on Delaware’s part.    
 

UPPO is interested in working with counsel to the DOF on a template NDA that will be 
acceptable to both the State and to holders. 
 
Records that auditors can request during an audit  
2.9.1  
 
Comment:  
Section 2.9 of the Delaware draft manual provides that prior to the opening conference, the 
holder will be provided a list of documents that must be produced in advance of the conference. 
This section also provides that the auditor will “request additional records and materials 



 

 
 

necessary to proceed with the examination.” It is helpful for holders to know that Delaware may 
require them to produce documents such as “tax returns (including consolidated and affiliation 
schedules), organization charts, charts of accounts, unclaimed property filing history (all 
states)[etc.]…” However, the provision, “…any other practices the State deems relevant to the 
examination…” is unreasonably ambiguous and open-ended. The state should provide a 
comprehensive list of substantially all documents and records that might be requested over the 
course of an examination. Considering that Delaware and its contract audit firms have 
conducted hundreds if not thousands of unclaimed property audits, compiling such a list should 
not be difficult. Additionally, the manual should describe how requested documents and records 
will be used during the examination. By providing in the audit manual a comprehensive list of 
documents and records that may be requested over the course of an examination and an 
explanation of  how they will be used,  this will further the objective articulated in S.B. 11 of 
“greater transparency and predictability as to what should be expected during an unclaimed 
property examination”. 
 
Work paper requirements 
Not currently included in the draft audit manual; proposing to add in below language at 2.11.3.  
 
Comment:    
UPPO recognizes that during an audit there is a need for communication between the auditor, 
holder and holder representatives which includes the provision of information and documents 
by the auditor to the holder. Specific information sharing is critical during particular points in the 
audit process for clarity, transparency and expediency. The proposed new manual Section below 
was written with the objective of furthering those goals.  
 
Proposed language:  
New Section 2.11.3 and renumber the existing 2.11.3 to 2.11.4 and renumber sections after 
that, respectively. The new section to read as follows: 
 
2.11.3 The auditor will prepare/provide, at a minimum, the documents and/or information listed 
below and make them available to the holder under examination during the time periods 
prescribed: 
  
 2.11.3.1 Prior to making detailed record requests:  

i. Overview of holder’s industry and business 

ii. Examination work plan  

iii. Description of auditors’ understanding of holder’s filing history, accounting 
procedures, record retention and available records  

2.11.3.2 During the pendency of the audit: 

i. Detailed explanation of process and standards used to determine that items 
are unclaimed property 

ii. Detailed explanation why documentation provided by holder is not sufficient 
to remediate an item  

iii. Detailed description of any estimation methodology used, why it was 
necessary, how  it is supported by state unclaimed property and federal common 
law and the reasonableness of the estimation methodology as applied to the 
holder under examination  



 

 
 

iv. Explanation and support for determining the proposed assessment, including 
electronic copy of assessment and supporting schedules  

v. Explanation of steps holder can take to remediate the assessment  

vi. Remediation timeline  

2.11.3.3 Prior to issuing the final determination letter:  

i. Recommendation(s) by the auditor that interest and/or penalty should be 
assessed  

2.11.3.4 Prior to the exit conference and in the final determination letter delivered to the 
holder under examination: 

i. Explanation of post assessment options available to holders:  

1. Exit Conference  

2. Informal Conference  

3. Administrative Appeals  

4. Judicial Appeals  
 
Projection and estimation  
Section 2.13 
 
Comment: 
UPPO proposes the following redraft of section 2.13 to expand on the many facets of the 
estimation techniques employed under an audit. Specifically, a Holder may elect to review 
records at 100 percent rather than a sample. As such, the placement and wording of section 
2.13.5 provides some confusion about performing estimations for years where a holder had 
records. We would propose moving this section and clarifying the language that in the base 
period, a liability is being determined for the use of estimated liability in years where records do 
not exist. UPPO also believes that the discussion surrounding base periods should be expanded. 
Note, the language recommended below is subject to the court’s ruling in Temple-Inland v. 
Cook.   
 
Proposed language:  
2.13.1 If the Holder subject to examination has not maintained records required by Section 
2.11.2 and 2.11.3, the State may determine the amount, if any, of property due using a 
reasonable method of estimation based on all information available, including extrapolation and 
the use of statistical sampling when appropriate and necessary. If for certain periods the amount 
of reportable property cannot be ascertained from the books and records of the holder, 
projection and estimation techniques may be used to determine the reportable amounts for such 
periods. 
 

2.13.1.1 Such determinations shall be made by first examining records during periods in 
which records exist to establish a “base period” of data from which statistical inferences 
can be made for periods in which records are incomplete or do not exist. 

 
a. The base period is the period of time where complete records are available 
and applicable remediation documentation is available to circumvent the 
presumption of abandonment. If possible, the base period should include at least 
one year of property that was dormant at the time the audit notice was received 
by the Holder. It is also permissible for the State or the Holder to recommend the 



 

 
 

inclusion of years where property is not yet reportable, provided the records 
used are generally analogous to those that have already reached dormancy. 

 
2.13.1.2  Names and addresses identified in the base period shall not be used to 
determine which state has the priority claim to the abandoned property estimated to be 
due over periods where records of owner’ addresses do not exist. However, if some 
names and addresses exist for years in which the auditor performs estimations, the 
amount of estimation will be reduced by the amounts that can be sourced to a first 
priority state. 

 
2.13.25 The base period liability can be calculated either by performing a review of 100% of the 
transactions in the base period or, if the transactions are voluminous, performing a statistical 
sample to estimate the liability for the base period. The sole purpose of determining an 
estimated liability in a time period where records exist the base period is for use in calculating an 
unclaimed property liability in years where records do not exist.   
 
2.13.32 All sampling, projection and estimation techniques used by the auditor to determine 
unclaimed property due to Delaware shall be a method approved by Delaware prior to use. The 
auditor may suggest or the State may request, guidance necessary for the State to make an 
informed decision as to which estimation technique would be most appropriate for the facts and 
circumstances at hand. The State will permit the Holder to comment on or suggest an alternative 
technique. The State’s decision to employ a particular technique is final. The Holder may 
challenge this decision at the close of the examination. 
 

2.13.3.1 Define the population: 
a. Base Period – Period of time where complete records are available As 
determined in Section 2.13.1.1. 
b. Sampling unit – Examples include aged checks or customer net credit 
balances. The Holder may suggest alternatives to bifurcate the sampling units, if 
necessary, based upon, but not limited to, bank accounts, account activity, 
general ledger accounts, etc. 

  c. Remove potential anomalies – Outliers, duplicate records, errors 
2.13.3.2 Determine appropriate stratification (if necessary) 

  a. Number of strata 
  b. Stratum boundaries  
 2.13.3.3 Calculate Sample Size 
  a. Desired confidence 
  b. Desired precision 
 2.13.3.4 Perform random computerized sample selection 
 2.13.3.5 Verified achieved precision goals 
 2.13.3.6 Evaluate results 
  a. Appropriateness of projecting deviations 
  b. Application of ratio estimator 
 
2.13.4 Holders will be given the opportunity to review, reconcile, remediate and perform 
remediation outreach on any items that have been identified as potential unclaimed property.  
 



 

 
 

2.13.4.1 For examinations of security related property, refer to 15 DE Reg. 1330 
(03/01/12) for the form of an approved outreach letter.   
 

 2.13.4.2 For examinations of general ledger related property, although Delaware does 
 not have a statutory requirement for Holders to perform an outreach mailing, it is highly 
 encouraged for  the Holders to perform this type of mailing based on the requirements of 
 the state of last known address of the owner or the DE approved securities letter 
 discussed in Section 2.13.4.1. The form of the outreach letter must be approved by the 
 State, and all letters should be submitted to the auditors for review and approval to 
 sending out. The Holder must provide confirmation of the date of the outreach mailing 
 to the auditor. 
 
2.13.5 – See section titled “Approved remediation outreach letter” for comment and proposed 
language recommendations.  
 
2.13.6 Once the Holder has exhausted all remediation efforts, the auditor shall compile a list of 
transactions that are identified errors in the base period.  If researching a full population, 100% 
of the identified errors are used as the numerator in generating the error rate in the base period.  
If researching a sample, the identified errors will be applied, via stratum, to the full population in 
the base period in order to determine the numerator used in calculating the error rate.  To 
calculate the error rate used to estimate for years where records are not complete, the 
applicable base period errors will be divided by a representative denominator such as revenue or 
expense.  This error rate is then applied to the same representative denominator in the years 
where records do not exist to determine the amount of underreported unclaimed property in 
those years. 
 

2.13.6.1 Any estimated underreported unclaimed property will be reduced by any prior 
filings that the Holder provided as requested in Sections 2.11.2 and 2.11.3.   

 
Approved remediation outreach letter  
Section 2.13.65 
 
Comment:  
UPPO recognizes that the draft letter in this section is to relate to general ledger property as 
Delaware already has a draft letter for securities related property per 15 DE Reg. 1330 
(03/01/12). As Delaware does not have the statutory authority to require a due diligence letter 
for general ledger property and if a letter remains an audit remediation requirement, we would 
recommend that Delaware refer to its draft letter for securities or consider the language and 
recommendations below.  
 
Proposed language and recommendations:  
 

 Use a basic letter (i.e. common state due diligence letter template; not the Kelmar letter 
template) 

 Allow more time for the recipient to respond (i.e. minimum of 30 days) 

 Keep the response options simple: 
o Not intended recipient  
o Owed, reissue replacement check 



 

 
 

o Not owed 
o Other – Need more information 

 Add a section following the letter template (i.e. 2.13.6.1) to provide guidelines to 
the holder stating the impact of each letter response and how the response will be 
applied to the audit (i.e., included/not included in the error rate calculation).       
 

Entity sampling  
Section 2.14 
 
Comment: 
UPPO recognizes that in certain circumstances an auditor may choose to review certain entities 
and use those results against an entity that was not reviewed for various reasons such as:  
(1) records did not exist or were incomplete for that entity;  
(2) the number of entities is not probable for an actual review of all the entities and the entities 
could be grouped together based on size and operating activities.    
 
However, the determination for this type of sampling must be discussed and approved by the 
holder during the 2.10 Scope of Examination phase (for entities with a significant amount of 
operating entities) or during the 2.11 Examination phase (for entities to have determined not to 
have complete records).   
 
Furthermore, any entity sampling must be pre-approved by the holder before proceeding to the 
2.13 Projection and Estimation phase and subject to the court’s ruling in Temple-Inland v. Cook.  
 
Proposed language:  
UPPO recommends that this section be placed after section 2.11 Examination and with the 
proposed revised language. 
 
In some circumstances where the Holder has not maintained records for the entire examination 
period for one or more entities, or the Holder has a significant amount of operating entities that 
share similar attributes, the State may elect to sample a number of entities of a Holder during an 
examination in lieu of testing all Delaware entities. The auditors will identify an appropriate 
sampling of entities based upon factors such as, but not limited to, the following: revenue, line of 
business, commercial activity, and property types being held.  The resultsing error rate calculated 
by a of the detailed testing of these sampled entities will be extrapolated applied, if applicable, 
to the other appropriate Delaware entities that have not been selected for detailed review to 
determine the liability due to the State. Prior to the auditor proceeding with any projections or 
estimations, the Holder will be given the option to use this sampling methodology, to comment 
on or suggest an alternative technique, or to test all entities that fall within the scope of the 
examination. 
 
Bifurcate the examination  
Section 2.16.2 
 
Comment:  
UPPO recognizes that there may be limited circumstances where it may be reasonable to 
bifurcate the audit by property type or year. However, the holder’s consent should be required. 



 

 
 

Proposed language:  
The State may, at the holder’s request and/or agreement, bifurcate or divide the examination by 
property type and year and issue a statement of findings and request for payment for a portion 
or portions of the examination while other portions of the examination remain ongoing. An 
examination is deemed to be complete for any category of property as of the date on which the 
Audit Manager mails the statement of findings and request for payment as described in 12 Del. 
C. §1156(a) for that category of property and time period. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


